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Introduction
False claims laws subject contractors on public projects for the federal government to
potential liability, and a growing number of states following suit.

As a result, attorneys

representing those contractors need to be aware of what those laws require. Failing to properly
advise one's client about false claims issues may subject an attorney to malpractice claims and, in
some instances, lawyers may even face direct liability under the applicable false claims law.
Ethical issues arise when attorneys threaten to use these laws to gain leverage in settlement
negotiations, and when government attorneys threaten to use them to get contractors to reduce or
withdraw construction claims. Other ethical issues are implicated when attorneys themselves
bring false claims actions as whistleblowers.
The laws governing false claims continue to evolve, expand and multiply in complexity.
This article offers a survey of the laws with a focus on construction projects and the lawyers who
represent clients in construction matters. We start with an introduction to the basic laws and then
address the malpractice, liability and ethical issues in turn.
Federal and State False Claims Statutes
The Federal False Claims Acts
The United States has both a civil False Claims Act1 and a criminal False Claims Act.2
Both have potential applications when construction projects are funded in whole or in part with
federal funds.
The Civil False Claims Act
The liability provisions of the civil False Claims Act ("FCA") are found in 31 U.S.C.
§ 3729(a)(1)-(7).

The most commonly invoked provisions impose liability for knowingly

submitting or causing another person to submit a false claim for payment (“direct false claims”)
(§ 3729(a)(1)); making false records or statements to support a false claim (§ 3729(a)(2));
1
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engaging in a conspiracy to get the government to pay a false claim (§ 3729(a)(3)); and making
false records or statements to reduce or avoid an obligation to the government (“reverse false
claims”) (§ 3729(a)(7)).
A person will be liable under the civil FCA if he (1) submits a "claim," (2) that is false,
and (3) does so "knowingly." The civil FCA defines "claims" broadly to include any request for
payment of money or property, whether the government actually pays or not.3 The civil FCA
does not limit claims to signed certifications. Bid documents may also constitute claims.4
Liability stems from submitting a claim to the government that is false. What is “false”
has been fought over in many lawsuits. In some circumstances, falsity is obvious, most notably
where a contractor seeks payment for a product it never delivered or work it never performed.
But a request for payment is also deemed false if the work for which the contractor seeks
payment does not comply with contract specifications, even if the noncompliance results in a
product "with the 'same basic performance characteristics' as those" specified in the contract.5
Somewhat surprisingly, a contractor or supplier can be liable under the civil FCA for requesting
payment for a product the government both inspected and accepted.6
In many cases, falsity is not so clear. For example, questions of scientific or engineering
judgment are neither true nor false.7 Nor are questions of interpretation of specifications,
drawings, or other technical contract requirements.8 One not so obvious source of liability stems
from a variety of laws and regulations that can apply to a contractor’s contract performance, e.g.,
environmental laws, wage and hour regulations, and OSHA regulations.

That is, a contractor

could be liable for submitting a false claim if the contractor violated such applicable laws or
regulations, but only if the government’s payment of the claim was conditioned upon the
contractor’s compliance with the law or regulation at issue.9
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Most courts have found that an alleged false claim must be material for a defendant to be
liable under the civil FCA. That is, the claim’s falsity must have been likely to have impacted
the government’s decision to pay.10 Again, the issue of materiality can be a hard-fought issue in
cases based on the false claims laws.
Although the civil FCA is an anti-fraud statute, liability under the Act is very different
from that required for common law fraud. Most notably, there is no requirement that one have
an intent to deceive or defraud to be liable under the civil FCA. Instead, the civil FCA imposes
liability for “knowing” submissions of false claims to the government.11

This “scienter”

requirement has traps for the unwary – a contractor can be liable if it submits claims knowing
they are false, in deliberate ignorance of whether they are true or false, or in reckless disregard of
whether they are true or false.12 A corporation may be liable under the civil FCA for its
employees’ acts so long as they are within the scope of their authority, even if no management
personnel know about the false claims.13 Finally, a person may be liable under the civil FCA,
even if the government has suffered no damage.14
Lawsuits to enforce the civil FCA may be brought in either of two ways: (1) the United
States Attorney General may bring a civil action under section 3730(a) or (2) a whistleblower,
also known as a "qui tam relator," may sue under section 3730(b). Relators have a tremendous
incentive to sue, as they are entitled to 15-25% of any recovery if the government intervenes in
the lawsuit and 25-30% if it does not.15 In general, anyone can sue as a relator under the civil
FCA, including employees, ex-employees, government employees, competitors, subcontractors,
suppliers, public interest groups, public entities, and lawyers. Both individuals and corporations
may sue under the civil FCA.
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The consequences of liability under the civil FCA can be severe. A party found liable
will have to pay treble damages, plus civil penalties of $5,000 - $10,000 per false claim.16
Another potential result from a finding of liability is debarment, precluding the liable party from
contracting with the government for up to three years.17 Given the complexity and severity of
these laws, contractors would be well advised to educate their employees about the laws and the
need for accuracy in fulfilling government contracts.
The Criminal False Claims Act
The criminal False Claims Act ("FCA"), 18 U.S.C. § 287, provides that a person who
presents a false claim to the government knowing it to be false shall be imprisoned up to five
years and subject to fines. Like the civil FCA, a person can be liable under the criminal FCA by
causing an intermediary to submit a false claim.18 As shown below, this facet of the law can
subject contractors to liability for acts of their subcontractors or suppliers.
The elements of criminal false claims are similar to those for civil false claims with one
crucial exception: unlike the civil FCA, under which a person may be liable if he submits a false
claim in "deliberate ignorance" or "reckless disregard" of whether it is true or false, the criminal
FCA requires that person actually knows the falsity of the claim in order for there to be
liability.19

Another important difference between the two federal acts is that only the

Department of Justice can bring an action under the criminal FCA, as opposed to the civil FCA
which allows for qui tam actions brought by private parties.
State False Claims Laws
Many states have adopted false claims statutes modeled after the federal civil FCA.
Several other states have adopted more limited statutes.
California, Delaware, Florida, the District of Columbia, Hawaii, Illinois, Massachusetts,
Nevada, and Virginia have all adopted civil false claims statutes modeled after the federal Act.20
4
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These statutes are all similar to the federal civil FCA, but there are some differences. Most
notably, the California, Illinois and Nevada statutes all include claims made to local agencies and
political subdivisions.21 California allows local authorities to prosecute.22 This is significant
because local agencies have a much greater incentive to use the threat of a false claims
prosecution to get contractors to reduce or even withdraw valid construction claims.
A few states, including Montana, Oklahoma and Texas, have anti-fraud statutes without
qui tam provisions. Texas has a false claims statute with qui tam provisions that is limited to
health care fraud,23 but it is considering proposed legislation to expand its statute to other areas.
Many other states, including Alaska, Colorado, Connecticut, Kansas, Maryland, Mississippi,
Missouri, New Jersey, New York, and Pennsylvania, have proposals before their legislatures for
adoption of false claims statutes similar to the federal civil FCA. The Georgia legislature may
also consider proposed false claims act legislation.
How False Claims Actions Arise in Construction Projects
False claims actions can and do arise in construction projects when those projects are
funded with federal monies. They can also arise when projects are funded with state or local
monies when the projects are in jurisdictions with their own false claims laws. As noted above,
such actions may be brought by the government – the Department of Justice in federal cases, or
by state or local authorities in cases brought under state or local laws. The government often
uses these actions to provide leverage in other disputes with the contractor. This practice is
especially prevalent in California, where local public agencies can bring their own false claims
actions.
When private individuals (“relators”) bring such suits, they do so on behalf of the
government. Relators in construction false claims cases may be current or former contractor
employees, labor unions, or even government employees.

Disappointed bidders and
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subcontractors have also filed such lawsuits, and they may be used in conjunction with bid
protests to persuade the government to cancel and reissue its solicitations.
False claims liability can arise in construction projects in many ways. For example, a
contractor may be liable under the federal or state false claims laws for any of the following:


Submitting false bid documents if its bid is accepted and the government’s
payment on the resulting contract is conditioned on the truth of the bid
documents.24



Submitting an invoice or claim that misrepresents the type or amount of
work done or the amount due for that work.25



Submitting an invoice or claim that misrepresents that the contractor’s
work meets contract requirements.26



Submitting an invoice or claim that falsely represents that the work is
subject to reimbursement.27



Falsely certifying that it is paying applicable prevailing wages in
accordance with the federal Davis-Bacon Act, 40 U.S.C. § 276a, et seq., or
applicable state law, when it is not.28



Failing to adhere to certifications that certain types of disadvantaged
businesses will perform portions of the work.29

Construction Attorneys Face Potential Malpractice Liability in Connection with False
Claims Laws
Attorneys for contractors who do public work need to be aware of the false claims laws in
the jurisdictions in which their clients work. An attorney retained to advise a client about
potential requests for payment on a public project should clarify with the client whether the
client wishes advice on false claims laws (which it should) and, if so, should then discuss with
6
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the client the applicable laws and diligence the client should employ to ensure that any "claims"
it submits are true.30 Likewise, such attorneys for subcontractors and suppliers would be wise to
counsel their clients about the accuracy of claims they cause prime contractors to submit. These
might include not only construction claims but also bids, invoices, certifications and many other
documents regularly provided to public owners in connection with construction projects. If
construction clients do not understand the importance of these laws, they could be exposed to
potential false claims liability, and their attorneys could be exposed to potential liability for
malpractice.31
In Information Systems & Networks Corp. v. Berg & Parker, for example, a general
contractor sued its attorneys for malpractice in part due to the contractor’s liability under state
and federal false claims laws.32 The contractor had installed an alarm system for the Port of
Oakland. Although the contractor lacked the business license required to do the work, the
contractor’s attorneys counseled the contractor that it could pursue a claim against its supplier.
After the supplier asserted the contractor’s lack of a license as a defense, the Port sued the
contractor for submitting false claims, that is, for requesting payments for work it performed
without the required license. The contractor settled with the Port for $350,000 and sued its
attorneys for malpractice. The malpractice claim was dismissed on limitations grounds and so
was never adjudicated on the merits.
False claims laws may subject attorneys representing prime contractors to malpractice
liability in a second way as well. Many public owners, including the federal government, do not
allow subcontractors or suppliers to submit claims directly to the public owner. In projects with
those owners, the prime contractor is the only party that can submit a claim. In those situations,
the prime contractor must “sponsor” any claims of its subcontractors or suppliers.

When
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advising a prime contractor client about sponsoring such claims, attorneys should be careful not
to create an implied attorney-client relationship with their client’s subcontractor or supplier. An
attorney may do so, unwittingly, by undertaking responsibility for investigating the facts
underlying the claim to determine its merit. If the attorney undertakes such responsibility and
advises the prime contractor that it may submit the claim to the public owner, and then the claim
turns out to be false, the subcontractor or supplier may also be liable under the applicable false
claims law, and they could attempt to sue the attorney for the prime contractor for malpractice.
Therefore, the attorney for the prime contractor who must sponsor the others’ claims should
discuss with her own client – the prime – guidelines for checking the accuracy of such claims,
but keep the burden for accuracy where it should lie – on the subcontractor or supplier. Making
a written record of this is helpful. It would also be wise for the attorney to expressly disclaim (in
writing is preferable) that it is representing the subcontractor or supplier, and, if possible, obtain
the subcontractor or supplier's agreement to indemnify and defend the prime and its attorney
against any false claims allegations arising out of the sponsored claim.
Construction Attorneys Face Potential Direct Liability Under False Claims Statutes
It is possible that an attorney could be personally liable under federal or state false claims
laws if she knowingly submits a false claim or causes another party (for example, her client) to
submit one. The federal civil FCA provides that "any person" who commits an act prohibited
under section 3729(a) is liable under the Act.33
language.

State false claims statutes contain similar

Liability is not limited to contractors because no privity of contract with the

government is required,34 and a party need not seek or obtain any benefit from the false claim to
be liable.35
Although such cases are rare, lawyers have been sued and found liable under the FCA.36
In United States v. Entin, for example, the United States brought an action under the FCA against
8
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not only its contractor but also the contractor’s attorney. The District Court found all defendants,
including the contractor’s attorney, liable for submitting, causing submission of, and conspiring
to submit false contractor claims.37

In that case, the attorney prepared the false payment

application on his client’s behalf and attested to its truth.38 Thus, where an attorney counsels his
client to submit a claim to the government, with the knowledge that the claim is false or with
reckless disregard as to its truth or falsity, he may be subjecting himself to liability under the
FCA.
Cases like Entin show that attorneys should avoid certifying requests for payment to the
government, especially where they lack firsthand knowledge concerning the truth or falsity of
those requests. And, in situations in which an attorney must attest to the truth of a request, she
should thoroughly investigate the facts to which she is attesting. Attorneys do not typically
become guarantors of the facts, and they should be careful not to. Attorneys handling claims for
their clients should always seek to impress upon their clients the need for accuracy, and the
attorney’s need to rely on the client to provide truthful information. It is helpful if the attorney
has a written record of counseling the client on these points.
Ethical Issues Implicated by False Claims Statutes
Threatening a False Claims Action to Gain an Advantage in a Civil Proceeding
False claims laws are not only a potential source of liability for attorneys and their
clients, but they also raise certain ethical issues for attorneys. For example, it has become
popular to threaten use of false claims laws as a leverage tool during contract disputes. The
following are examples of such tactics:
1)

the attorney for an unsuccessful bidder may threaten to bring a qui tam
action against the successful bidder based on alleged false information in
the successful bidder’s proposal;
9
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2)

an attorney for a party embroiled in a dispute with a government
contractor (such as an employment dispute) may threaten to bring a qui
tam action against the contractor as leverage in that dispute, even though
the dispute is unrelated to the alleged false claim; and

3)

an attorney for the government may threaten to bring a false claims action
when a contractor claims extra compensation.

Threats by Attorneys Representing Private Parties
The first two examples arise when an attorney represents a private party in a dispute with
another private party. If the threatened false claims allegations relate to a federal contract, once
the government is put on notice of the alleged false claim, the ensuing investigation could result
in criminal charges against the opposing party. This is not the case with state contracts because
states generally do not have criminal false claims statutes. Such a result could only occur where
the state has a general criminal statute prohibiting similar conduct.
Many jurisdictions have ethical rules prohibiting the threat of criminal prosecution in
connection with a civil matter. Depending on the nature of phrasing of the threat, these rules
could apply to threats to sue under false claims laws. Such rules were generally modeled after
ABA Model Code Disciplinary Rule 7-105, which stated, “[a] lawyer shall not present,
participate in presenting, or threaten to present criminal charges solely to obtain an advantage in
a civil matter.”39
The ABA replaced the ABA Model Code with the ABA Model Rules in 1983. While the
ABA did not adopt a prohibition equivalent to Disciplinary Rule 7-105 when it adopted the
Model Rules, a majority of states have adopted professional conduct rules similar to ABA Model
Code Disciplinary Rule 7-105 directly prohibiting threats of criminal prosecution.40 In those
states, an attorney would be in violation of such a rule if he or she threatens a false claims action
10
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to gain an advantage for his or her client in a civil matter and threatens also to push for criminal
prosecution. But if there is no threat as to criminal charges, this rule does not seem to be
violated just because the filing of the civil suit itself could unleash a criminal charge.
Many other jurisdictions have adopted rules modeled on the ABA Model Rules. In 1992,
the ABA Standing Committee on Ethics and Professional Responsibility issued ABA Formal
Ethics Opinion No. 92-363 examining the discrepancy between the ABA Model Code and the
ABA Model Rules.41 The opinion noted that the drafters of the ABA Model Rules deliberately
omitted the prohibition on threatening criminal prosecution in a civil matter. The opinion
concludes that the ABA Model Rules do not prohibit a lawyer in a civil matter from using the
possibility of presenting criminal charges against the opposing party to gain relief for the
lawyer’s client, provided that three conditions are met:
1)

the criminal matter is related to the client’s civil claim;

2)

the lawyer has a well-founded belief that both the civil claim and the
criminal charges are warranted by the law and the facts; and

3)

the lawyer does not attempt to exert or suggest improper influence over
the criminal process.

The first requirement that the criminal matter be related to the client’s civil claim would
probably prohibit the type of conduct described in the second example, above, if the attorney
threatened not just to bring a qui tam action against a contractor in a dispute unrelated to the
contractor’s contract with the government, but also coupled it with a threat to push for criminal
proceedings as well. There are, however, instances in which the civil dispute could be related to
the alleged criminal matter (the false claim). For example, an employee may claim her employer
wrongfully terminated her when she reported concerns that her employer may have made false
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claims to the government. In that case, the threat of criminal proceedings might be permissible if
the other two conditions specified in the ethics opinion were met.
In explaining the omission of a counterpart to Model Code DR 7-105 from the Model
Rules, the ABA opinion states that the prohibition was designed to prevent the subversion of the
criminal process, which is designed for the protection of society as a whole, by threats to use the
criminal process to influence civil claims. The prohibition was omitted from the ABA Model
Rules because it was overbroad and other, more general, provisions in the Model Rules provide
protection from abuse of the criminal process. The three-part test set forth in the opinion is
derived from these general rules, including Rules 8.4, 4.4, 4.1, and 3.1. We briefly explore these
rules below.
ABA Model Rule 8.4(b) prohibits a lawyer from “commit[ting] a criminal act that
reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other
respects.”42 Prohibited conduct under this rule includes extortion or conduct that compounds a
crime under the criminal law of a given jurisdiction.43 The ABA ethics opinion states that the
first condition of its three-part test – requiring that the alleged criminal offense be related to the
civil action – guards against violation of ABA Model Rule 8.4(b), because it is only when the
criminal offense is related to the civil action “that a lawyer can defend against charges of
compounding a crime (or similar crimes)”.44 A relatedness requirement also promotes policy
concerns such as ensuring that negotiations will be focused on the true value of the civil claim,
discouraging exploitation of extraneous matters that have nothing to do with evaluating the
claim, and preserving the legitimacy of the justice system.45
Extortionate behavior may also adversely affect a qui tam plaintiff’s protections under the
FCA or similar state statute. Section 3730(h) of the FCA protects employees from retaliation by
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their employers when the employee files a qui tam action against the employer.46 However,
some courts have held that employees seeking protection under whistleblower statutes are not
entitled to protection from retaliation when they are acting in bad faith or with extortionate
motives.47
ABA Model Rule 4.4, “Respect for Rights of Third Persons,” states that a “lawyer shall
not use means that have no substantial purpose other than to embarrass, delay, or burden a third
person . . .”48 Opinion 92-363 states that a lawyer who uses even a well-founded threat of
criminal charges merely to harass a third person violates Rule 4.4. But one court has held that it
is never unethical for a lawyer to threaten to bring a claim that is at least “colorable.”49
ABA Model Rule 4.1, “Truthfulness in Statements to Others,” is also potentially
applicable to threats to file a false claims action.50 This rule prohibits a lawyer from knowingly
making a false statement of material fact or law to a third person. In its ethics opinion, the ABA
concluded that a lawyer who threatens criminal prosecution, without any actual intent to so
proceed, violates this rule.51 This conclusion seems a bit of a reach, because attorneys engaged
in settlement negotiations frequently state that their clients will (or won’t) do something that they
know is not true, e.g., “my client will file for bankruptcy if . . .” or “we will attempt to pierce the
corporate veil if . . .”
Opinion 92-363 also cites ABA Model Rule 3.1, “Meritorious Claims and Contentions,”
as a general rule potentially bearing on this issue.52 The opinion states that this rule prohibits a
lawyer from threatening a claim that is not well-founded in law or fact, or threatening such
prosecution in furtherance of a civil claim that is not well founded.53 This coincides with the
second requirement in the ABA ethics opinion.
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With regard to the third requirement, the ABA’s ethics opinion cites ABA Model Rule
8.4(d) and (e), which provide that it is professional misconduct for a lawyer to engage in conduct
that is prejudicial to the administration of justice and to state or imply an ability to influence
improperly a government agency or official.54
The analysis set forth in the opinion – and the resulting three-part test – are stated in the
context of threatening criminal prosecution. However, some of the rules the ABA’s opinion
relies on could be applicable to threats to bring a civil action.

Therefore, an attorney

contemplating use of threatening even a civil action should be mindful of those rules as well.
Threats by Governmental Entities to Bring FCA Actions
Where a government attorney threatens to bring criminal charges against a contractor
presenting a claim, similar ethical standards arguably should apply. Government attorneys, just
like their private counterparts, are subject to general ethics rules.55 Therefore, although Opinion
92-363 expressly states that it is not intended to apply to situations involving governmental
entities, a similar analysis should be applicable to government attorneys involved in civil
claims.56 In jurisdictions that have professional conduct rules similar to DR 7-105 – directly
prohibiting threats to present criminal charges to obtain an advantage in a civil matter – those
rules may very well be applicable to government attorneys, as well.57
There are public policy reasons why government attorneys should be held to standards at
least as high as private attorneys. Government attorneys hold positions in which they can more
readily carry out a threat of criminal prosecution, so there are good public policy reasons to
prevent government attorneys from engaging in extortionate conduct and abuse of the criminal
process.58 Many of the general ethical rules described in the previous section (e.g., Model Rules
8.4, 4.4, 4.1, and 3.1) apply to the conduct of all attorneys, including those who work for public
entities.
14
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Attorneys as Qui Tam Relators
The federal civil FCA and the state statutes modeled after it do not preclude attorneys or
law firms from being qui tam relators.59 There are, however, several serious impediments to
their successfully obtaining relief. Serious ethical issues are also implicated when attorneys sue
under the false claims laws.
The chief impediment to an attorney’s ability to successfully bring qui tam actions is the
public disclosure bar found in false claims laws. This bar deprives courts of jurisdiction over qui
tam actions if they are based on the public disclosure of the allegations or transactions alleged to
be false claims.60 The rationale for the public disclosure bar is to prevent "parasitic" qui tam
actions in which the relator is entitled to a share of the recovery but did nothing to bring the false
claim to the government's attention.
There is one notable exception to the public disclosure bar. The bar does not apply if the
relator qualifies as an “original source,” which is defined as an individual who has direct and
independent knowledge of the information on which false claims allegations are based and who
voluntarily provides that information to the government before filing any qui tam action.61 Most
qui tam cases brought by attorneys have been dismissed because (1) the relators based their
allegations on public disclosures such as information obtained in civil discovery or government
investigations and (2) the relators did not qualify as original sources of the information.62
But even if an attorney could successfully sue as a qui tam relator, doing so could violate
ethical rules governing attorney conduct. The most obvious ethical issues would arise if an
attorney were to blow the whistle on his own client or former client. While nothing in the FCA
precludes an attorney from doing so, attorneys are still subject to state statutes and ethical rules
that protect attorney-client communications, prohibit disclosure of client confidences, and
prohibit attorneys from taking positions adverse to current or former clients.63
15
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If the information on which the attorney’s qui tam lawsuit is based was information that
the client revealed to the attorney in confidence, that information is privileged.64 The privilege
belongs to the client, not the attorney.65 In addition, attorneys may not reveal client confidences,
even if they are not privileged, under the ethical rules in most, if not all, jurisdictions.66 Where
these constraints apply, the attorney could subject himself to discipline by disclosing his client
confidences, and the client could obtain an injunction preventing its attorney from disclosing
information to the government, which disclosure is a prerequisite to maintaining a qui tam
action.67 However, in some jurisdictions, neither the privilege nor an attorney’s broader ethical
constraints would prevent disclosure of information concerning ongoing or future false claims
where "crime-fraud” exceptions apply.68
But even where an attorney could sue her client without breaching her duty of
confidentiality,69 she would still have a duty of loyalty to her current and former clients. It is
difficult to imagine a situation in which an attorney could sue his current or former client for
false claims without violating this duty.70
If an attorney wanted to sue his client’s litigation adversary in a separate qui tam lawsuit,
other ethical issues arise. For example, if an attorney represents a subcontractor in a civil lawsuit
against the prime contractor on a federal project and learns, in confidential settlement
discussions, that the prime submitted a false claim to the government, the civil FCA would allow
the attorney to file a qui tam complaint against the prime. This could pose an ethical issue
because, by suing the prime, the attorney could become an interested party in the original civil
lawsuit.71 That is, proving his client subcontractor’s allegations against the prime could benefit
the attorney financially in his separate qui tam lawsuit. Further, if the attorney were to retain the
proceeds from his qui tam lawsuit, he might also breach his ethical duties to the extent that he
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used information he gained in the course and scope of his representation of his client for his own
(rather than his client’s) financial gain.72 Finally, the attorney could not bring such a false claims
action if it would implicate her own client in any wrongdoing, as that would be a breach of the
duty of loyalty.
Conclusion
The law governing false claims is evolving. Attorneys representing construction clients
need to be familiar with it or to associate other counsel who are. Attorneys should also examine
their own conduct, and that of their opposing counsel, with the ethical rules in mind, for many
could be triggered once the threats start flying.
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